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This matter is before the court (1) for the entry of judgnent
following the return of the special verdict of the jury;! (2) the proposed
judgnent and the nmotion for remttitur filed by defendants (Doc. 198);
and (3) the nenorandumof plaintiff regarding the entry of judgnent (Doc.
200) .

In this action plaintiff Synergetics, Inc., alleged that defendants
Charles Richard Hurst, Jr., and Mchael MGowan (a) m sappropriated
plaintiff's trade secret business information, (b) interfered wth
plaintiff's business relationships with its custoners, (c) breached their
confidentiality agreenents with plaintiff, and (d) violated a fiduciary
duty of loyalty owed to plaintiff, when it was their enployer. The court
has subject nmatter jurisdiction over this renpved action, because of the
diversity of the <citizenship of the parties and the anount in
controversy. 28 U S.C. 88 1332, 1441. It is undisputed that the court
nmust ook to the substantive law of Mssouri for the rules of decision
in this action. Donovan v. Harrah's Maryland Heights Corp., 289 F.3d
527, 529 (8th Cir. 2002).

Fi ndi ngs of fact made by the jury

The jury returned its findings in the formof a special verdict in

favor of plaintiff, finding the foll ow ng facts:

Following the publishing and the filing of the jury's special
findings, the court gave the parties a period of tine to advise it on the
appropriate judgnent to be entered.



1. On the claimof trade secret nisappropriation, both defendants
Hur st and McGowan ni sappropriated plaintiff’s trade secrets regarding its
pricing and product selections, its sales data, its prioritization of
products, and the inner workings (tolerances and torque specifications)
of its IRIS adapter. The jury found that plaintiff suffered harmas a
direct result of the defendants' trade secret mi sappropriation.

2. Regarding plaintiff's claimfor intentional interference with
plaintiff's business relationships, defendants Hurst and MGowan each
knew of and each intentionally interfered with plaintiff’'s business
relationships with 13 of plaintiff's custoners, doctors and hospitals.?
The jury found that defendants intentionally used with or disclosed to
plaintiff's custonmers trade secret information or information protected
by defendants' confidentiality agreenents with plaintiff, and that as a
direct result of this interference plaintiff was danaged.

3. Regardi ng the claim for breach of contract, each defendant
entered a confidentiality agreenent with plaintiff whereby each agreed
not to disclose or use confidential information about plaintiff or its

custoners; plaintiff perforned its prom ses; each defendant breached his

2The jury identified the followi ng subjects of defendant Hurst's
interference: (a) Amarillo Cataract and Eye Surgery Center, (b) Danbury
Hospital, (c) Dean Health Systens, (d) Ganmercy Qutpatient Surgery
Center, (e) Harris County Hospital (Ben Taub General Hospital), (f)
Health South Surgical Center of Dallas, (9) Met hodi st Anbul atory
Surgi cal Hospital, (h) Presbyterian Hospital of Dallas, (i) St. Luke's
Roosevelt, (j) Arlington Menorial Hospital, (k) Charles Mango, M D. (Eye
Consul tants of Syracuse), (lI) Retina and Vitreous of Texas, and (n) Ronan
O Mall ey, MD.

The jury also identified the following subjects of defendant
McGowan's i nterference, sone of whomare different than those dealt with
by Hurst: (a) Bascom Pal ner Eye Institute, (b) O ara Maass Hospital, (c)
Johns Hopkins, (d) Manhattan Eye, Ear and Throat, (e) Maria Berrocal,
MD., (f) New York Eye and Ear, (g) St. Luke's Roosevelt, (h) Thomas
Jefferson University Hospital, (i) WIIls Eye Surgery Center, (j) Yale
Fisher, MD., (k) Charles Mango, M D. (Eye Consultants of Syracuse), (I)
Reti nal Research Center, New York, and (nm) Ronan O Malley, MD.



agreenent; and as a direct result of defendants’ actions plaintiff was
damaged.

4, On the claimfor breach of the fiduciary duty of loyalty, both
defendants were enployed by plaintiff in positions in which they were
entrusted with trade secret information or confidential infornmation
belonging to plaintiff for enploynent purposes; each defendant acted in
direct conpetition with plaintiff while still enployed by plaintiff; and

as a direct result of defendants’ actions plaintiff was damaged.

5. The jury awarded plaintiff actual damages in the sum of
$1, 759, 165.
6. By clear and convincing evidence, the conduct of each of the

def endants was outrageous because each defendant had an evil notive or
acted with reckless indifference to plaintiff's rights. The jury
determ ned that each defendant is to pay plaintiff as punitive danages
the separate sum of $293,194.16, which the jury described as "legal

fees."3

Def endants' ©Motion Regardi ng Danages

Def endants argue that the jury's awards of actual and punitive
damages are excessive and not supported by the evidence. The court
di sagrees. Substantial evidence supports the jury's findings.

The evi dence adduced at trial, consistent with the jury's findings,

i ndicates the foll owi ng facts. Only four conpani es* make and market a
unit that generates a laser light which eye surgeons use during intra-
ocul ar surgery. One of these conpanies, the Iris Laser Lightsource

2 The jury originally awarded plaintiff punitive damages from each
defendant in non-nonetary terns ("half of [plaintiff's] |egal fees").
Before the jury was discharged, at the sidebar, counsel for all parties
asked that the issue of punitive damages be resubnmtted to the jury,

which the court did. After redeliberating, the jury returned the
following verdicts of punitive damages agai nst each defendant: "Legal
fees of $293,194.16." These anpbunts are each one-si xth the anmpunt of the

actual damages the jury awarded to plaintiff.
4Al con, Coherent, HGM and Iris Laser Lightsource.
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Conpany (lredex), besides manufacturing and selling to ophthal nol ogists
a laser light generator for performng | aser surgery inside the eye, also

manuf actures and sells disposable® |aser probe instrunments for this

surgery. O the four lines on the market, because of its acknow edged
high quality, the Iredex laser |ight source unit is the one nost widely
used by hospitals and doctors for this surgery. Iredex attenpted to

maintain its influence in this area by designing a special connection
between its di sposable surgical probes and its laser |ight source unit.®

Plaintiff Synergetics designs and nanufactures ophthal m c surgical

equi pnrent which it sells to physicians and hospitals. Synergetics was
begun by Geg Scheller in 1992. Scheller started his career as a
nechani cal and design engineer with MDonnell Douglas from 1979 to
approxi mately 1983. Then he went with Storz Business, the world's

| argest source of ophthalnmic surgical instrunents for cataract surgery,
which is performed on the outside of the eye. Since then, Scheller has
devel oped 25 patents on surgical instrunents for the eye.

In approximately 1987, Scheller and two others began Advanced

Sur gi cal Products. Wth this enterprise, he invented the first
di sposable fibre optical surgical illumnator, a device used to
illumMnate the interior of the eye for surgery. Utimtely he sold

Advanced Surgical Products to STI which in tinme becane Infinitech.
Scheller remained with Infinitech for two years, in charge of its
research and devel opnent.

In 1992 Scheller started Synergetics, initially manufacturing
surgi cal instrunents devel oped by a physician at Barnes Hospital in St

Louis. These products were sold in the United States through Infinitech

°Di sposabl e | aser probes (used once and then discarded) were
devel oped so that surgeons and hospitals could avoid the risk of
spreading infection from one patient to another. There are
approximately 1,500 eye surgeons who use many disposable probes.
Participating in the marketing of the probes to these surgeons has
substanti al econom c benefits.

5Typically these units last from6 to 10 years before they need to
be repl aced.



In 1994 Scheller hired Christopher Lunpkin to work in Synergetics's
i nstrunent shop to devel op prototypes of products. |n 2000, Lunpkin |eft
Synergetics and noved to Colorado. Wthin six nonths after Lunpkin left,
Schell er and he devel oped a consulting arrangenment whereby Lunpkin, on
a part-tinme basis, would aid Synergetics in devel opi ng products. In tine
Lunpki n becane a research and devel opnent technician for Synergetics,
wor ki ng one week per nonth in Synergetics's plant.

Between 1996 and 2002, Scheller and Synergetics also enployed
M chael Auld to devel op products. Scheller knew Auld from their days
toget her at McDonnell Douglas and Storz. Scheller nade Auld the head of

Synergetics’'s research and devel opnent. Utimately, Auld becane the
direct inventor of the |Iredex adapter (IR'S adapter) owned by
Syner geti cs. This adapter could connect Synergetics's own disposable

probes to the popular Iredex |laser unit. Synergetics spent sone $300, 000
to develop this adapter. In this effort its personnel spent nuch tinme
working w th surgeons, observing surgeries, and nmking design and
engi neering drawings of its products. These drawi ngs contained the
t ol erances, neasurenents, and torque specifications for the IRI'S adapter
Synergetics's Iredex adapter cannot be reverse-engi neered w thout being
destroyed in the process, yielding the investigating engineer nothing.

In 2000, Synergetics began preparing and using nonthly D sposable
Product Reports, which it provided to its sales representatives. Each
nmonth, these reports contained data from the preceding 12 nonths and
i ncluded item catal og nunbers, anounts of sales, and the different prices
offered to different custoners. Such information was used strictly
within Synergetics; it was not shared outside its operations.

Scheller and Synergetics hired sales personnel to market their
products. On March 20, 2000, Synergetics hired Charles Hurst as a
Cinical Specialist primarily to train sales representatives to sell the
ophthal mic surgical instrunents, including its IRI'S adapter. Hurst had
14 years experience in the field of ophthal m c surgical equipnent sal es,
i ncludi ng enpl oynent by Infinitech, Inc. Infinitech had represented and

sold Synergetics's products from 1992 to 1995. However, when Al con



bought Infinitech, Hurst was let go. Now, Hurst’s job with Synergetics
was to market products to custonmers in the south and sout hwest United
St at es. On February 5, 2001, Hurst signed a confidentiality agreenent
with Synergetics. Until 2002, Hurst's performance was excellent. Unti
Scheller termnated Hurst, Synergetics paid Hurst a salary between
$100, 000 and $150, 000 per year

On Decenber 11, 2000, Synergetics hired M chael MGowan. Schel | er
knew t hat MGowan had been out of work for about a year. McGowan had
approxi mately 27 years experience in ophthal m c surgical equipnent sales.
Li ke Hurst, MGowan had worked for Infinitech.” Oiginally, Scheller
want ed McGowan for Synergetics's international sales of the disposable
pr obes. However, MGowan’s job responsibilities included sales and
training, focusing on custoners in the east and northeast regions of the
United States. On February 5, 2001, McGowan also signhed a

confidentiality agreenent with Synergetics.?

"McGowan and Hurst had known each other for about 20 years. Since
1996 they di scussed owning their own busi ness.

8Each of the confidentiality agreenents provided in part:
2. Confidential and Proprietary Information

During nmy enploynent with the Conpany, and solely as a result
of such enploynent, | my be given access to certain
Confidential Information about the Conpany and its custoners,
as hereinafter described, and | may becone the Conpany's
primary contact with certain of its custoners and prospective
cust oners. "Confidential Information" shall nmean all
information not of general know edge in the industry of the
Conpany relating to the busi ness now or ever carried on by the
Conpany, including without limtation information about the
Conpany's property, processes, plans, patterns, devices, past,
current and future custoners and supplier Ilists, pricing
lists, enployee files, job descriptions and responsibilities,
i nvoi ce, production and narketing nethods, nmanagenent
information systens and financial system Confidentia
information al so includes without limtation the Intellectua
Property of the Conpany. "lIntellectual Property" shall nean
all inventions, discoveries, devel opnents, nethods, processes,
conpositions, works, concepts and ideas of the Conpany
(whet her or not patentable or copyrightable or constituting
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In their enploynent positions with Synergetics, Hurst and MGowan
becane nenbers of the select policy-making PAC committee. On that
committee, they received the nonthly D sposabl e Products Reports and t hey
di scussed devel opnent and marketing of Synergetics’'s products.?®

I n Novenber 2001, Hurst and McGowan began planning a conpany which
woul d conpete wth Synergetics. This conpany ultimately becane
I nnovatech Surgical, Inc., of which MGowan becane the President and
Hurst the Secretary. While Hurst and MGowan worked for Synergetics,

Lunpki n assisted them and | nnovatech to devel op a conpeting adapter for

the Iredex laser unit; in doing this, Lunpkin retrieved conponents from
trade secrets). Confidential Information shall also include
the Conpany's custoner list and good will in relation to its
custoner and prospective custoners. | acknow edge and agree
that all of the Confidential Information, as descri bed herein,
has been and wll <continue to be developed through the
i nvestnent by the Conpany of substantial tinme, noney, and
effort. | further acknow edge and agree that | was provided

access to the Conpany's Confidential Information prior to the
execution of the Agreenent.

* * *

5. Renedi es for Breach

| acknowl edge that if | fail to observe or perform any of ny
agreenents or covenants set forth in this Agreenent, thereby
breaching this Agreenent, nonetary danmages would not provide
the Conpany with an adequate renedy for such breach, and |
hereby consent, in addition to any nonetary award or other
renedi es avail able to the Conpany, at lawor in equity, to the
entry of an order in any court of conpetent jurisdiction
enjoining any activity in which | am engaging constituting a
breach of this Agreenent or otherwi se ordering ne to perform
specifically any of ny obligations under this Agreenent.

Pl. Ex. 193.

N’n its business Synergetics develops and sells hundreds of
products, including surgical instrunents for ophthalnic and for
neur osur gi cal procedures. In so doing it develops technical data and

custoner data which it dissenminates to its own enployees on a need-to-
know basis in ways that control and secure the confidentiality of the
i nformati on.



Synergetics's trash and constructed products for |nnovatech. By August
2002, Hurst and MGowan had made significant efforts to develop and
mar ket a | aser probe through | nnovatech.

After learning of his conpetitive activities, on July 22, 2002
Synergetics fired Hurst. On Septenber 6, 2002, it fired M:Gowan

Aul d and Lunpkin planned to devel op their own joint consulting firm
in Colorado with funding from McGowan. However, neither the funding nor
t he busi ness devel oped.

After Hurst and MGowan |eft Synergetics, but while Auld was
enpl oyed by Synergetics, Auld worked with Lunpkin to create production
drawi ngs for Hurst and McGowan's |nnovatech. Wth Lunpkin's know edge,
Aul d used a conputer to copy Synergetics's drawi ngs, including critical
di nensi ons and tolerances of Synergetics's products, in an automated,
digital cut and paste nethod. Hurst and MGowan knew that Auld was
ai di ng Lunpkin in devel oping the production draw ngs.

In Septenber 2002, Auld left Synergetics. Al so in Septenber 2002,
Scheller learned from a conpetitor's enployee that products were
appearing in the market that were simlar to Synergetics's products.

By 2005 Synergetics grew into a business requiring 60,000 sq. feet
of space with about 230 enpl oyees.

I nnovatech markets and sells ophthalmc nedical equi pnent,
specifically mcrosurgical instrunents for vitreoretinal surgeons,
i ncludi ng di sposabl e probes. As part of its business, |Innovatech at one
time sold an adapter that fit the Iredex laser unit; |nnovatech's adapter
woul d not accept Synergetic's di sposable probes. |n June 2005 | nnovat ech
stopped nmaking the RIS adapter. Now, only Synergetics nakes it.

Currently, only Iredex, Synergetics, and Innovatech have the
technical ability to connect their disposable |aser probes to the |redex
| aser light unit.

Due to the conpetitive activities of Hurst and McGowan, using the
confidential and trade secret information of Synergetics, while enpl oyed
by Synergetics, Synergetics |ost business with nore than 20 accounts and

cust oners. Wth their knowl edge of Synergetics's pricing information
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I nnovatech offered Synergetics's custoners prices well below the
Synergetics's prices. It was able to do so, because it did not expend
the substantial anount of tine, effort, expertise, and expense necessary
to devel op conpeting products. After Hurst and McGowan were fired by
Synergetics, Synergetics began to neet its sal es goals.

The total damages, reduced to present value, suffered and to be
suffered by Synergetics on account of lost profits fromlost sales toits
establ i shed custoners, on account of the actions of defendants from and
i ncl udi ng 2003 through 2008, is the sum of $1, 759, 165.

Act ual Danmges

Def endants argue that plaintiff's actual danmages should be linmted
to the two-year period of tine it took plaintiff to develop its
mar ketable I RIS adapter, the corollary being that defendants woul d have
devel oped a conpetitive RIS adapter within that two-year period of tine.

On the issue of actual danmmges, the jury was instructed as foll ows:

I NSTRUCTI ON NO 11

If you find in favor of plaintiff Synergetics on any of
its clains agai nst defendants Hurst or MGowan, then you nust
award plaintiff Synergetics such sumas actual damages as you
believe will fairly and justly conpensate plaintiff for any
actual damages you believe plaintiff Synergetics sustained as
a direct result of the occurrence mentioned in the evidence.

You my award only an anmount that would fairly
conpensate plaintiff Synergetics for danages directly caused
by defendants Hurst or MGowan's use of trade secret
information or confidential information of the plaintiff. You
may consider, in awarding such actual damages, the profits
that Synergetics | ost due to conpetition fromdefendants Hurst
or MGowan's use of trade secret information or confidential
information of the plaintiff, or the profits gained by the
defendants through the use of the trade secret information or
the confidential information of the plaintiff, but only during
the tine that the defendants would not otherwi se have been
able to ~conpete wthout the assistance of plaintiff
Synergetics's trade secret information or confidential
information of the plaintiff. The deternination of the tine
i nvol ved shoul d be made upon the basis of the manpower used by
defendants Hurst or McGowan in their actual operation, not on
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t he basis of what mi ght have been acconplished with staffs of
anot her size.

You are instructed that you may not conpensate plaintiff
for any item of actual damage nore than one tine.
See Doc. 195, at 30 (enphasis added). The trial evidence supported the
jury's finding of actual damages. The evidence before the jury included
plaintiff's expert’s analysis and calculations based upon business
records of the plaintiff's lost profits, and upon information that no
other provider of ophthalmc surgical instrunments in this market
devel oped and nmarketed a conpetitive product, despite great econonic
i ncentive. Therefore, the court wll not reduce the actual damages

awar d.

Puni ti ve Danmges

Under M ssouri |law, punitive danmages may be available where it is
establ i shed by clear and convincing evidence, Rodriguez v. Suzuki Mtor
Corp., 936 S.W2d 104, 110 (M. 1996)(en banc), that the defendant acted
with evil notive or with reckless indifference to the rights of the
plaintiff. Blue v. Harrah's North Kansas City, LLC 170 S.W3d 466, 477
(M. Ct. App. 2005).

Def endants argue that the punitive danages awards are excessive in

violation of the Due Process O ause of the Fourteenth Anmendnent. |In BMWV
of North Am, Inc. v. Gore, Jr., 517 U S. 559 (1996), the court held that
the Due Process Cause of the Fourteenth Anmendnent prohibits the

i mposition of a grossly excessive punishnent on a tortfeasor. Gore, 517
U S. at 568. A party, such as each of the defendants in this case, is
entitled to fair notice of (a) the conduct that wll subject himto
puni shment, and (b) the severity of the penalty that could be inposed.
Rel evant factors include (1) the degree of reprehensibility of the
tortfeasor's actions, (2) any disparity between the harm suffered or
likely to be suffered and the punitive danmages award, and (3) the
di fference between the punitive damages award and the civil renedies

aut hori zed or inposed in conparable cases. |1d. at 574-75.
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In State Farm Mut. Auto. Ins. Co. v. Canpbell, 538 U S. 408 (2003),

the court made several significant rulings. The court described the

pur pose of conpensatory danages to be to redress a concrete |oss and the
purposes of punitive danmages to involve deterrence and retribution.
State Farm 538 U S. at 416. The Due Process C ause of the Fourteenth
Amendnent prohibits "grossly excessive or arbitrary punishnments of a
tortfeasor." Id. The court described factors that indicate
unconstitutionally excessive punitive damage awards, including the degree
of reprehensibility of the defendant's conduct. Rel evant to the
reprehensibility factor, which the court described as the "nobst inportant
i ndi ci um of reasonabl eness of a punitive damages award," id. at 419, is
whet her the conduct invol ved

(1) physi cal harm or econom ¢ harm

(2) i ndi fference or reckless disregard of the health or safety of
ot hers;

(3) the target of the conduct being financially vul nerabl e;

(4) conduct that was isolated or repeated; and

(5) harm resulting from nere accident or intentional nmalice,
trickery, or deceit.

I d. See also, Diesel Machinery, Inc. v. B.R Lee Industries, Inc., 418
F.3d 820, 839 (8th Cir. 2005).

The court's instruction to the jury in this case conported with the

appl i cabl e constitutional |aw regardi ng punitive danages:

I NSTRUCTI ON NO 12

In addition to the actual damages nentioned in other
instructions, the law permts the jury wunder |imted
extraordinary circunstances to award punitive damages.

If you find in favor of plaintiff Synergetics on any
cl ai m agai nst defendants Hurst or McGowan (other than the
claim for breach of contract), and if you further find by
clear and convincing evidence that the conduct of defendant
Hurst or MGowan was outrageous because defendant had an evil
nmotive or acted in reckless indifference to the rights of
plaintiff Synergetics, then in addition to any other, actual

10See al so Boerner v. Brown & WIlianmson Tobacco Co., 394 F.3d 594,
603 (8th Gr. 2005).
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damages to which you find plaintiff Synergetics entitled under
I nstruction Nunber 11 as to any claimother than for breach of
contract, you mmy, but are not required to, award plaintiff
Synergetics an additional anmount as punitive danages. The
purposes of punitive danmages are only to punish the wongdoer
for extraordi nary misconduct, and to deter that w ongdoer or any
ot her wrongdoer from repeating simlar conduct. I n deciding
whether or not to award punitive danmages, you nay consider
whet her either defendant intended to perform the wongful act
and knew it was wongful. Whether or not to award plaintiff
punitive danmages is within your sound discretion

If you award punitive danages, they nust bear a reasonabl e
relationship to the harmsuffered by plaintiff and the anount of
any actual danmages awarded. Al so, you nust consider the nature
of the conduct of the respective defendant under all of the
circunstances, the frequency of the respective defendant's
conduct, how reprehensible the defendant's conduct was toward
the plaintiff, the defendant's financial condition, and any
mtigating circunstances.

You nmmy assess punitive damages against either or both

defendants or you may refuse to inpose punitive damages. | f

punitive damages are assessed against both defendants, the

anount s assessed agai nst such defendants may be the sane or they

may be different.

See Doc. 195, at 31.

In this court's analysis, the evidence of the relevant factors
supports a judgnent of noderate punitive damages. The defendants' actions
resulted in economic harm to a plaintiff that was not so financially
vul nerabl e that defendants' actions caused it to go out of business. No
evidence indicated that the health or safety of others was at risk by the
def endants' actions.

Def endants argue that the court should reduce or set aside the
punitive damages award, because none of the defendants' actions are of a
sufficient nature to justify punitive damages. The court disagrees. There
is substantial evidence in the record that both defendants, while enpl oyees
of plaintiff, intentionally and w thout pernission acquired and |ater used
in conpetition with plaintiff its confidential and technical information
and custoner information, and also knowingly used Mchael Auld, a trusted
enpl oyee of plaintiff, who digitally reproduced for defendants technical

drawi ngs and their specifications belonging to the plaintiff, for products
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including the Iris adapter.! See Auld Dep. at 154-74. Thereafter, in
spite of relevant pretrial discovery requests, defendants failed to
di sclose Auld's activity. Auld knew what he was doi ng was not proper. |d.
at 114. Utimtely, when he saw that the case was going to be tried and
not settled, as he had hoped, Auld concluded to hinmself, and so stated in
his deposition shortly before trial, that "the jig was up." [|d. at 139.
I ndeed, the record supports the findings of the jury, by clear and
convincing evidence, that the defendants acted in an outrageous nanner
toward plaintiff.

Def endants argue that the evidence indicates that they are well
respected salesnen in the vitreoretinal instruments industry who nerely
coonmitted errors of judgnent in an effort to form their own business
conpany. They argue that plaintiff was fully conpensated by the actual
damages and that the punitive danages are not reasonably proportional to
the defendants' financial condition.'? These argunents do not persuade.

A very inportant factor in determ ning whether the punitive danmages
award is excessive is the ratio between the harmsuffered by the plaintiff
and the punitive damages award. While this involves nore than a nere
mat hematical calculation, State Farm 538 U S. at 424-25, the anount
determined by the jury in this case is below a size that invites enhanced
constitutional analysis, i.e., one that exceeds a single-digit ratio when
conpared with the actual danmmges. 1d. at 425.

In this case, the total of the anmpbunts of punitive damages was | ust
one-third the anbunt of the actual damages. The court concludes that such
sumis both reasonable and proportionate to the plaintiff's injury and its

busi ness ci rcunst ances.

BAauld testified in his deposition that he discussed with MGowan
the fact that he was working on drawi ngs for |Innovatech. (Auld Dep. at
114-16.)

2Def endant Hurst testified that his net worth is about $50, 000.
Def endant McGowan testified in a manner that indicated that he is not
weal t hy.



| njunctive relief

Plaintiff's notion for judgnent also seeks the entry of injunctive
relief. Such a deternination is comritted to the court, sitting wthout
the jury; in naking such a determination, the court nust be guided by the
findings of fact nmade by the jury. Witeside Bi onechanics, Inc. v. Sofanor
Danek Group, Inc., 88 F. Supp.2d 1009, 1012-13 (E.D. M. 2000), aff'd
Wi t eside Bionechanics, Inc. v. Danek Medical, Inc., 13 Fed. Appx. 950 (Fed.
Cr. 2001). No party offered evidence on plaintiff's entitlenent to

injunctive relief other than was subnitted to the jury. Therefore, the
facts described above guide the court in the determnation of plaintiff's
claimfor injunctive relief.

Plaintiff seeks to have defendants enjoined (1) permanently from
marketing |RS adapters; (2) from wusing or disclosing plaintiff's
di mensions and tolerances regarding its surgical forceps and scissors
products for as long as this information remains a trade secret; (3) to
destroy all drawings and other nmaterials that have information related to
the specific dinensions and tol erances of the IRIS adapter and to destroy
defendants' inventory of adapters; (4) from the use or disclosure of the
custoner and product information which defendants nisappropriated, i.e.
plaintiff's pricing, product information, product prioritization, and
custoner information; and (5) for two years from contacting or selling
products, conpetitive with plaintiff's products, to any of the entities
with whomthe jury found defendants intentionally interfered.

Under the M ssouri Uniform Trade Secrets Act, "[a]ctual or threatened
m sappropriation may be enjoined." Rev. Stat. M. 8§ 417.455(1); Khazai v.
Watl ow Elec. Mg. Co., 201 F. Supp.2d 967, 974 (E.D. Md. 2001). Also, the

jury found that both defendants breached the confidentiality agreenents

each signed when enpl oyed by plaintiff; each of these agreenents provides
for the renmedy of injunctive relief. See footnote 5, above.

As to the proper length of injunctive relief, the court stated in a
sinilar case:

O special inportance is the length of tinme during which [the
tortfeasor] should be enjoined fromdisclosing the subject trade
secret information. Under M ssouri |aw, the beginning point is
the date [the tortfeasor] was termnated. Superior Gearbox
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Conpany v. Edwards, 869 S.W2d 239, 246- 47 (Mb. Ct. App.1993);
see al so AEE-EMF, Inc. v. Passnobre, 906 S.W2d 714, 724 (Mb. C

App. 1995) .

In a case involving the nisappropriation of trade secrets,
M ssouri courts enploy the so-called "head start" rule

Under that rule, [the prevailing party is] entitled to present
evi dence of how long it would have taken themto reproduce [the
enpl oyer's trade secrets], absent the misappropriation

The head start rule is based on the prenmise that, by
m sappropriating trade secrets, [enployees] were able to cut
short the time it would otherw se have taken themto reproduce
[the employer's trade secrets]. . . . That does not nean,
however, that [enployees] should be enjoined for unreasonable
Il ength of tinme. Superior CGearbox Conpany, 869 S.W2d at 250-51
(citations onmitted); see also A B. Chance Conpany, 719 S.W2d at
859.

Khazai, 201 F. Supp.2d at 975. An open-ended or indefinite period of tine

for an injunction is unreasonable and unenforceable. |d.

| RIS adapters and ot her conpeting products |lawfully devel oped

Plaintiff argues that defendants should be permanently enjoined from
making and marketing their IRS adapter, and for a |esser period from
marketing to plaintiff's custoners other products that conpete wth
plaintiff's products. It argues that the record establishes that no one
has yet been able to replicate its IRIS adapter and that there is no reason
to think that defendants could ever develop an IRI'S adapter on their own.
Therefore, plaintiff argues, a permanent injunction prohibiting them from
devel oping and marketing an I RIS adapter is appropriate.

The court disagrees for two reasons. First, the court is not
persuaded that, in the evolving market of ophthalmc surgical equipnent,
defendants could not on their own ever develop an IRI'S adapter, and other
surgical instrunents, that did not involve the use of plaintiff's trade
secrets. Second, the jury conpensated plaintiff for, not only the actual
danmages it suffered up to the date of the jury's special verdict, but also
for the tinme up to and including 2008, after having been clearly instructed
that they were to award plaintiff actual danmages "during the tine that the

defendants would not otherwise have been able to conpete wi thout the
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assistance of plaintiff Synergetics's trade secret information or
confidential information of the plaintiff." See Doc. 195 at 30, quoted
above. The jury awarded plaintiff all nonetary relief that was sought
including lost profits through 2008. To award plaintiff injunctive relief
for this period of tine also, by forbidding defendants from conpeting with
plaintiff during the defined future period and thereby depriving defendants
of profits they otherwi se woul d have garnered, would in effect be awarding
plaintiff double damages for the sane injury. This the court concludes is
not appropriate. Wi teside Bionechanics, Inc. v. Sofanor Danek Group,
Inc., 88 F. Supp.2d 1009, 1020 (E.D. M. 2000).

Use of plaintiff's trade secret information

Plaintiff seeks an injunction to keep defendants from using or
disclosing, for as long as the information renmains plaintiff's trade
secret, the dinensions and tolerances of plaintiff's surgical forceps and
scissors products, plaintiff's pricing information, product information,
product prioritization, and custoner information

The court concludes that plaintiff is entitled to this relief, which
is nothing nore than forbidding defendants fromusing the infornation they
m sappropriated fromplaintiff for as long as it remains a trade secret of
plaintiff. The court will grant such relief for a prospective period of
two years, which the court finds and concludes is the period that
def endants would have used to develop such data on their own through

observation and investigation.

Destruction of materials

The court will grant plaintiff an injunction requiring defendants,
within 45 days, to destroy all drawings and other materials that contain
the specific dinensions and tolerances of the IR'S adapter and other

products developed by plaintiff and to destroy defendants' inventory of

adapters. This goes to the core of the mnisappropriation comitted by
def endant s. The record indicates that defendants no longer narket |IR'S
adapters.



For these reasons, the court will enter judgnent consistent with the
jury's findings, including injunctive relief, and deny the notion of

defendants for remttitur.
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Si gned on Decenber 9, 2005.



